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Reversing the IRS’s decision to hurt conservation donations supported by state tax incentives 
 

Addition to IRC 170(h) 
 

At the end of section 170(h), add the following new subsection: 
 

(7) No state or local tax benefit for donations that qualify under this section, or other charitable 
donations of real property, shall affect the deduction available for that donation. 

 
Explanation: 
On June 11, 2019, the IRS issued a final regulation that will reduce the amount of charitable deductions 
attributable to a donation by the amount of any state or local tax credit provided for that donation. 

 
The IRS issued the proposed Rule on August 27, 2018, in response to several states proposing to give 100% tax 
credits to taxpayers donating cash to the state in lieu of taxes they owed, as a means of avoiding the $10,000 
limit on deductions for state and local taxes included in the tax bill enacted by the Congress in 2017. 

 
But this rule will also affect incentives for charitable donations that are clearly not done for tax avoidance, 
including for donations of conservation easements and land. Twelve states – Arkansas, California, Colorado, 
Delaware, Georgia, Iowa, Maryland (where there are also county tax incentives that are affected), 
Massachusetts, Mississippi, New Mexico, New York, South Carolina and Virginia provide state tax credits or 
enhanced deductions to encourage conservation donations. So, too, does Puerto Rico. 

 
These incentives have been a great success in state and local conservation policy. 

 
In several states, the credits are transferable, so that they can be sold by the donor to other taxpayers. Those 
credits, and the refundable credit available in Massachusetts, are particularly important to land-rich, cash-poor 
landowners who might not otherwise be able to afford the legal, appraisal and survey expenses that are often 
required to make a conservation easement donation. 

 
New York has a modest state tax incentive for conservation easement donations, which provides donors with 
an annual rebate on a portion of their property taxes. But because the IRS rule counts all state benefits against 
the federal deduction, regardless of what year they are provided in, the modest New York incentive could 
result in some New York donors getting a significantly reduced federal deduction for their gift and others, 
particularly young farmers, receiving no deduction. 

 

Even if the $10,000 a year limit on state and local tax deductions were repealed, the new IRS rule would 
remain, unless Congress takes action to specifically address it. That is what this proposed legislation would do. 


